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Governor
Austin, Texas Re: The necessity to appoint

nev directors for the

Neches River Conservation

District because of H. B.
Dear Sinr: _ 467, 51st Legislature.

Your request for an opinion reads in part as
followss

"By the Acts of the 44th Legislature of
1935, Page 237, Chapter 361, the Sabine-Neches
Conservation District was created embracing .
certain counties within the watershed of the
Sabine and Neches Rivers and thelr tributaries,
providing for thirty-two directors of such Dis-
trict and the authority invested in them as
such, and enumerating the functlions and duties
of this District. By the Acts of the 49th Leg-
islature in 1945, the management and control
of the Sabine-Neches Conservation District wvas
vested in a Board of Directors of nine members,
By the Acts of the 51st Leglslature there was
detached from the Sabine-Neches Conservation
District all of the territory contained within
the watershed of the Sablne River and its tri-
butaries, establishing the Sabine River Authori-
ty. This 18 known as House Bill No, 467, Chap-
ter 110. Section 2 of such bill excepted from
the area covered by the Neches River Conserva-
tion District all the area presently covered
by the Lower Neches Valley Authority. Section
29 of such blll provides that the territory em-
braced 1n the Sabine River Authority is detach-
ed from the Sabline-Neches Conservation District
and changes the name of the Sabine-Neches Con-
servation District to the Neches River Conserv-
ation District, and provldes for the Board of
Water Engineers to designate by metes and bounds
the territory embraced within the Sabine River
Authority and the Neches Rlver Conservation Dis-



Hon. Allan Shivers, page 2 (V-1007)

trict on application by the Board of Directors
of eithgr of sald Distriots,

*Por my guidance in making appointments
to the Board of the Neches Conservation Dis-
trict, I would like your opinion as to whether
the directors of the old Sabine-Neches Conser-
vation District are now and will continue to
be those directors of the Neches River Conser-
vation District until thelr terms expire or
they relinquish thelr assignment in some other
manner,”

The original Act creating the Sabine-Reches
River Conservation and Reclamation District is Senate
Bi1ll 361, Acts i4th Leg., R.S. 1935, ch. 97, p. 237.
Section ‘ of sald act provides in part &s follows:

“The management and control of all the
affairs of such district shall be vested in
the Board of Directors, consisting of thirty-
two members, one member being chosen from
each countyi or portion of county, lying
within the 'Sabine-Neches Conservation Dis-
trict', as created by this Act, all of whom
shall he freehold property tax payera and
legal voters of such district, . . .

House Bill 579, Acts 46th Leg., R.S. 1939, ch.
8, p. 1080, Special Laws, amended the above section
changing the number of directors to twenty-nins and re-
tained the provision requiring them to be "legal voters
of such district.”

This sectlion was again amended by House Bill
734, Acts 49th Leg., R.S. 1985, ch. 287, p. 456, and now
reads in part as follows:

“The management and control of all the
affairs of such district shall be vested in
the Board of Directors, consisting of nine
(9) members, all of whom shall be freehold
property taxpayers and legal voters of the
State of Texas.”

House Bill 3467, Acts 5lst Leg., R.S. 1949, ch.
110, p. 193, which created the Sabine River Authority
and changed the name of the Sabine-Reches Conservation
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District to that of Neches River Conservation District
provides in part as follows!

"Section 1, That there shall be, and
there is hereby oreated a conservation and
reclamation district by the name of !Sabine
River Authority! which district is created
a8 a governmental agency of the State of
Texas, & body politic and corporate, vested
with all of the authority as such under the
Constitution and laws of the State; . . .

“Sec, 2. The area of the Aistrict is
hereby established to comprise all of that
part of the territory lying wvithin the water-
shed of the Sabine River and its tributary
streams which is situated within the State of
Texas as the same is made certain by the
State contour maps nov on file in the office
of the State Board of Water Engineers . . .
provided further that there is excepted from
the area covered by the Neches River Conser-
vation District, all the area presently cover-
ed by the Lower Neches Valley Authority. It
i1s the intent of the Legislature to preserve
the present area and authority of the Lowver
Neches Valley Authority.

"Sec. 29. The territory hereinabove es-
tablished as Sabine River Authority is herebdy
detached from the Sabine-Neches Conservation
District which was sstablished by Chapter
361, Acts of the Forty-fourth Legislature, as
amended, The name of saild Sabine-Neches Gon-
servation District is hereby changed to
'Neches River Conservation District.' Here-
after the territory which shall be embraced
within the boundaries of said Neches River
Conservation District shall be all of that
territory vhich is situated within the wvater-
shed of the Neches River and its tributaries
as the same 1is made certain by the State con-
tour maps now on file in the office of the
Board of Water Engineers of the State of
Texas to which maps reference 1s hereby made
thereof. Upon the request of the Board of
Directors of the Neches River Conservation
District the Board of Water Engineers shall
define such boundaries so that the same may
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be expressed im written calls of the metes
and bounds of saild watershed; provided, hov-
ever, that the definition of such boundaries
ghall not be & condltion precedent to the
exercise of any power conferred by the Act
greagigg said Neches River Conservation Dis-
rict.

The express langusge of Section 29, above,
changes the name "Sabine-Neches Conservation District"
to "Neches River Conservation Districi®™; this creates
no new entity, but simply gives an existing entity a
nev name. The eligibility requirements for directors
thus remain those above quoted from House Bill T34,
hoth Legislature, and the directors will continue in of-
fice unless there 1s some defect inherent in this stat-
ute wvhich fixes qualifications for directorship.

Section 14 of Article XVI of the Constitution
of Texas provides: :

"All civil officers shall reside within
the State; and all district or county offi-
cors within their districts or counties, and
shall keep their offices at such places as
may be required by law; and failure %o comply
with thig condition shall vacate the office
so held.

In Kaufman County Levee 1
tional Life Ins, Co., 17 o, R
error rei.,), & case wherein it was contended that th
supervisors of the district were Aisqualified to act be-
cause they were non-residents of such district, it 1is
stated: N

p, District v. Na-

"Although we have no precedent from the
courts, yet in quite a number of Acts, creat-
ing improvement districts under Sec. 59 of Art,
16, the Legislature proceeded in utter disre-
gard of Sec. 1% of Art. 16, in prescribing the
place of residence of members of the governing
bodies of such districts; in other words, the
Leglislature has consistently acted as though
Sec. 14 of Art. 16 had no application to the
subject. In creating the Brazos River Conser-
vation and Reclamation District in 1929, the
41st Legislature, Loc. and Sp. Laws, 2d Called
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Sess., ¢, 13, provided for a board of 21 di-
rectors, but made no provision as to the res-
idence of the directors; . . . but in creat-
ing the Guadalupe-Blanco River Authority in
1933, the A43rd Legislature, 1st Called Sess,
c. 75, provided for a board of nine directors,
prescribing simply that they should be resi-
dent, freehold property taxpayers in the

State of Texas, With reference to the Gulf
Water Supply District, created by the iith
Legislaturo in 1935, ¢. 361, no provision with
reference to the residence of the members of
the board wvas made, other than that they
should be freehold property taxpayers in the
State of Texas. The 33th Legislature, 1st
Called Sess. c¢. 413, provided that the Leon
River Flood Control District, crested in

1935 (composed of Eastland and Callahan Coun-
ties), should have a board of nine members,
but provided that only five members.should
reside within the district. The 43rd Legis-
lature, 4th Called Sess. c. 7, provided that
the Lower Colorado River Authority, composed
of ten counties, should have a board of nine
members, but contained no provision requiring
them to reside within the District. . . .Thus
it seems that the Legislature, in prescribing
the residences of members of the governing
bodies of these improvement districts, acted
wilthout reference to the provisicns of Sec. 14
of Art, 16. While not binding upon the courts,
the consistent unchallenged legislative and de-
partmental construction of the Constitution,
extending over a period of years, should be
followed by the courts, unless manifestly
wrong. American Indemmity Co. v. City of Aus-
tin, 112 Tex 239, 248, 246 S.W, 1019; Mumme v,
Marrs, 120 Tex. 383, 40 S.¥.2d 31, and author-
ities cited; Cox v. Robison, 105 Tex. 426, 439,
150 S.W. 11hg,®

The Conservation District was created under the

provisions of Section 59 of Article XVI of the Constitu-
tion of Texas, and therefore it is our opinion, in view
of the above authority, that Section 14 of Article XVI of
the Constitution of Texas has no application to the place
of residence of members of the Board of Directors.
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In viev of the foregoing authority, and since
there is no requirement in the statute that the Directors
of the Neches River Conservation District be residents
of such district, it is our opinion that the Board of Di-
rectors of the o0ld Sabine-Neches Conservation District
are now and shall continue to be the Directors of Neches
River Conservation District until their present terms ex-
pire.

SUMMARY

HE. B. 467, Acts 518t Leg., R.S. 1949, Ch,
110, p. 193, redefining the boundaries and
changing the name of the “Sabine-Neches Con-
servation District™ to "Neches River Conserva-
tion District" 41d not have the effect of ore-
ating a new district. There being no require-
ment in the statute with reference to the res-
idence of the members of the Board of Direct-ors
within the district, the present members of the
Board of Directors of the Sabine-Neches Conser-
vation District will continue to serve as the
members of the Board of Directors of the Neches
River Conservation District until their present
terms expire., Kaufman County Levee . Dist,
v, National life Ins, Co., N ,24 ex,
51V. Ippo 1913’ error re?o)o
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